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I. In General 


A. Nature of Factor and Factoring; Distinctions 


§ 1. Definitions of factor and related terms 
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A factor, also called a commission merchant or consignee, is an agent who, in pursuance of the factor's usual business 
and for a compensation, sells goods or merchandise entrusted to the factor's possession for that purpose by or for the 
owner or sold to the factor for that purpose by the owner. 


A factor is an agent who, in pursuance of the factor's usual trade or business, and for a compensation commonly called factorage 
or commission, sells goods or merchandise consigned or instructed to the factor's possession for that purpose by or for the 


owner, The agency of a factor may also include the purchase and sale of goods.” The term "factor" may refer to a bank or 
other financial institution which simply advances money on both possessory and nonpossessory goods and accounts, as the 
definition of the term may have to yield to commercial and trade usages and understanding at least in the locality where the 


contract was made.’ 


Commission merchant or consignee. 
: : : pa 4 
Other terms sometimes used as synonymous with or as a general equivalent for the term “factor” are “commission merchant” 


and “consignee” of goods.” The Uniform Commercial Code defines a "consignee" as a merchant to whom goods are delivered 


ina consignment? and a "consignor" as a person that delivers goods to a consignee in a consignment.” 
Consignment. 


The Uniform Commercial Code defines "consignment" to mean a transaction, regardless of its form, in which a person delivers 
goods to a merchant for the purpose of sale and the merchant deals in goods of that kind under a name other than the name of the 
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person making delivery, is not an auctioneer, and is not generally known by its creditors to be substantially engaged in selling 


the goods of others. A “consignment” relationship is one in which one party, consignor or principal, transfers certain goods 
to another party, consignee or factor, who undertakes to sell goods on the consignor's behalf in exchange for a commission 


on the sale.” A “consignment” relationship exists where a consignor leaves the consignor's property with a consignee who is 
substantially engaged in selling the goods of others and will work to sell the goods on behalf of the consignor. 10 When parties 


put their goods in the hands of another so that their goods may be sold on account, a consignment arrangement is created. M 


Factorage or commission. 


The term “factorage” or “commission” is usually used to indicate the allowance given to a factor as compensation for the factor's 


: 12 T : A ; 
services. ~ The term “return commissions” means that on goods taken away by a consignor before sale, the consignee receives 


an equitable allowance to cover the expense of handling, insuring, and storing the goods while in the consignee's charge. iS 


Del credere factor. 


A del credere factor, or a factor with a del credere commission or agency, is one who, in consideration of a higher compensation, 
expressly engages to pay to the principal the price of all goods sold by the factor, if the purchaser fails to do so. 14 A del credere 


commission defines the increased compensation chargeable by the factor as a result of the extra risk assumed. 19 


Mortgage-marketing contract. 


A “mortgage-marketing contract” is an indenture of dual character, securing to the mortgagee the exclusive right to furnish 
supplies essential for packing a crop and the right to market it on a commission basis and creating a lien in favor of the mortgagee 


on the mortgagor's realty and crop. 1% 
Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 


Footnotes 
1 U.S.—Brunswick Leasing Corp. v. Wisconsin Cent., Ltd., 136 F.3d 521, 39 Fed. R. Serv. 3d 729 (7th Cir. 
1998); Taylor v. Wachtler, 825 F. Supp. 95 (E.D. Pa. 1993). 
Colo.—Ranchers & Farmers Livestock Auction Co. v. Honey, 38 Colo. App. 69, 552 P.2d 313, 19 U.C.C. 
Rep. Serv. 1337 (App. 1976). 
Similar definitions 
(1) A factor is one whose business is to receive and sell goods for a commission. 
Fla.—Gadsden County Tobacco Co. v. Corry, 103 Fla. 217, 137 So. 255 (1931). 
Mich.—Commercial Investment Trust v. Stewart, 235 Mich. 502, 209 N.W. 660 (1926). 
(2) A factor is an agent employed to sell goods for a principal. 
U.S.—The Robin Gray, 53 F.2d 1037 (E.D. N.Y. 1931), rev'd in part on other grounds, 65 F.2d 375 (C.C.A. 
2d Cir. 1933), modified on other grounds, 65 F.2d 376 (C.C.A. 2d Cir. 1933). 
(3) A factor is a selling agent. 
N.Y.—Irving Trust Co. v. B. Lindner & Bro., 264 N.Y. 165, 190 N.E. 332 (1934). 
§ 2. 
3 N.Y.—Irving Trust Co. v. B. Lindner & Bro., 264 N.Y. 165, 190 N.E. 332 (1934). 
4 Md.—Allen C. Driver, Inc. v. Mills, 199 Md. 420, 86 A.2d 724 (1952). 
Minn.—Clark v. Otto B. Ashbach & Sons, Inc., 241 Minn. 267, 64 N.W.2d 517 (1954). 
Commission merchant as factor 
U.S.—Neild v. District of Columbia, 110 F.2d 246 (App. D.C. 1940). 
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Minn.—Clark v. Otto B. Ashbach & Sons, Inc., 241 Minn. 267, 64 N.W.2d 517 (1954). 

Okla.—Oklahoma City Livestock Exchange v. Parkey, 1943 OK 415, 193 Okla. 426, 144 P.2d 960 (1943). 
“Commission merchant” defined 

(1) A commission merchant is engaged in the business of receiving on consignment or soliciting for sale on 
commission of products from a producer for resale. 

Cal.—Fantozzi Bros. v. San Joaquin Tomato Growers, Inc., 201 Cal. App. 4th 330, 135 Cal. Rptr. 3d 63 
(5th Dist. 2011). 

(2) A commission merchant is an agent employed to sell goods or merchandise consigned or delivered to 
the agent, by or for the agent's principal, for a compensation, commonly called factorage or commission. 
Tenn.—Hughes v. Young, 17 Tenn. App. 24, 65 S.W.2d 858 (1932). 

U.S.—Zaki Kulaibee Establishment v. McFliker, 771 F.3d 1301 (11th Cir. 2014) (Florida law); Taylor v. 
Wachtler, 825 F. Supp. 95 (E.D. Pa. 1993). 

Minn.—Holzer v. Tonka Bay Yachts and Marine Sales, Inc., 386 N.W.2d 285 (Minn. Ct. App. 1986). 
Pa.—Kremer v. Janet Fleisher Gallery, Inc., 320 Pa. Super. 384, 467 A.2d 377 (1983). 

Tex.—Gulf Oil Corp. v. Crow, 704 S.W.2d 849 (Tex. App. Corpus Christi 1985). 

Terms of art 

The words "consignor" and "consignee" are terms of art in the law and should be given the legal meaning 
appropriate in the context. 

Mich.—Frost-Pack Distributing Co. v. City of Grand Rapids, 399 Mich. 664, 252 N.W.2d 747 (1977). 
U.C.C. § 9-102(19). 

U.C.C. § 9-102(21). 

U.C.C. § 9-102(20). 

As to security provisions in factoring agreements, consignments, and the like, as governed by the Uniform 
Commercial Code, see C.J.S., Secured Transactions §§ 1 et seq. 

A.L.R. Library 

Consignment Transactions Under Uniform Commercial Code Article 9 on Secured Transactions, 58 
A.L.R.6th 289. 

U.S.—Zaki Kulaibee Establishment v. McFliker, 771 F.3d 1301 (11th Cir. 2014) (Florida law). 

Security consignment 

A security consignment involves the delivery of goods to a merchant who has been induced to accept them by 
agreement from the consignor permitting their return in lieu of payment if they are not resold; the consignor 
maintains the title to the goods. 

Wis.—Armor All Products v. Amoco Oil Co., 194 Wis. 2d 35, 533 N.W.2d 720, 27 U.C.C. Rep. Serv. 2d 
404 (1995). 

N.C.—Wilson v. Burch Farms, Inc., 176 N.C. App. 629, 627 S.E.2d 249 (2006). 

U.S.—Taylor v. Wachtler, 825 F. Supp. 95 (E.D. Pa. 1993). 

Tex.—Gulf Oil Corp. v. Crow, 704 S.W.2d 849 (Tex. App. Corpus Christi 1985). 

N.C.—Holleman v. Taylor, 200 N.C. 618, 158 S.E. 88 (1931). 

Tenn.—Hughes v. Young, 17 Tenn. App. 24, 65 S.W.2d 858 (1932). 

As to the compensation of a factor, see §§ 52 to 56. 

N.Y.—Botany Worsted Works v. Wendt, 22 Misc. 156, 48 N.Y.S. 1024 (Sup 1897). 

Iowa—Mayrath Co. v. Helgeson, 258 Iowa 543, 139 N.W.2d 303 (1966). 

Minn.—Clark v. Otto B. Ashbach & Sons, Inc., 241 Minn. 267, 64 N.W.2d 517 (1954). 

Minn.—Clark v. Otto B. Ashbach & Sons, Inc., 241 Minn. 267, 64 N.W.2d 517 (1954). 

U.S.—Pacific Fruit Exchange v. U.S., 88 Ct. Cl. 300, 26 F. Supp. 228 (1939). 
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